appears that when Gilbert was told on August 7, that
he could return to his job in the No. 12 mine as a
continuous miner operator he declined and insisted
on being transferred to a different mine. At this
time he had be'en given no specific work assignment
and could not have known where in the No. 12 mine he
would be working.  Thus again he could not at this
time have entertained a reasonable or a good faith
belief thst he would have been required to work in a
hazardous condition.

8 FMSHRC at 1091.

Noting evidence revealing an interest and request by Gilbert to
transfer to a day shift job, the judge questioned Gilbert's good faith
in his work refusals:  "Thus it appears that Gilbert's refusal to work
and his insistence on transferring to another mine may actually have
been motivated by a pressing desire to work on a different shift."
8 FMSHRC at 1092.  In summary, the judge denied Gilbert's claims on the
grounds that his work refusals were not protected activities, that he
suffered no adverse action in that he was not discharged, and that he
voluntarily quit his job on August 7.

II.
Discrimination Issues

The general principles governing analysis of discrimination cases
under the Mine Act are settled.  In order to establish a prima facie
case of discrimination under section 105(c) of the Mine Act, a
complaining miner bears the burden of production and proof to establish
that (1) he engaged in protected activity and (2) the adverse action
complained of was motivated in any part by that activity. Secretary on
behalf of Pasula v. Consolidation Goal Co., 2 FMSHRC 2786, 2797-2800
(October 1980), rev'd on other grounds sub nom. Consglj.dation C o a1 Co.
v- Marshall, 663 F.2d 1211 (3rd Cir. 1981); Secretary on behalf of
Robinette v. United Castle Coal Co., 3 FMSHRC 803, 817-18 (April 1981).
The operator may rebut the prima facie case by showing either that no
protected activity occurred or that the adverse action was in no part
motivated by protected activity.  If the operator cannot rebut the prima
facie case in this manner, it nevertheless may defend affirmatively by
proving that it also was motivated by the miner's unprotected activity
and would have taken the adverse action in any event for the unprotected
activity alone.  Pasula, supra; Robinette, supra; sge also Eastern
Assoc. Goal Corp. v. FMSHRC, 813 F.2d 639, 642 (4th Cir.); Donovan v.
Stafford Constr. Co.. 732 F.2d 954, 958-59 (B.C. Cir. 1984); Boich v.
FMSHRC, 719 F.2d 194, 195-96 (6th Cir. 1983) (specifically approving the
Commission's Pasula-Robinette test).  Cf. NLRB v. Transportation
Management Corp.. 462 U.S. 393, 397-413 (1983) (approving nearly
identical test under National Labor Relations Act).

The Commission has held that a miner's refusal to perform work is
protected under section 105(c)(l) of the Mine Act if it is based on a
reasonable, good faith belief that the work involves a hazard.  Pasula ,
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curred in the No. 3 entry and the area was "dangered off."
